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UNI TED STATES OF AMERI CA
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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-16214
V.

ANDREW B. JONES,

Respondent .
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CPI Nl ON_AND_ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm ni strative Law Judge Wlliam R Millins rendered in
this proceeding on March 20, 2001, at the conclusion of a three-
day evidentiary hearing.® By that decision, the |aw judge
reversed an energency order of the Adm nistrator revoking the

respondent’s airline transport pilot (ATP) certificate. The |aw

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

7349



2

j udge concl uded that the Adm nistrator had not established her
al l egations that the respondent had falsified flight records
i nvolving training he had received and practical flight tests and
check rides he had adm nistered to other pilots, in violation of
section 61.59(a)(2) of the Federal Aviation Regulations (“FAR"”
14 C.F.R Part 61).2 For the reasons discussed bel ow, the appeal
will be denied.?

This is the second case to energe fromthe Admnistrator’s
i ntense and | engthy investigation of Sunjet Aviation, |Inc.
followng a crash of one of its aircraft in Cctober 1999 that
killed all five persons aboard, including professional golfer

Payne Stewart. In the first case, Adm nistrator v. Fuller, NISB

Order EA-4887, al so decided today, we sustained a | aw judge’s
reversal of energency orders that sought to revoke the airline
transport pilot certificates of four airnmen who piloted Sunjet’s
Lear aircraft on a part-tinme basis. The | aw judge was not
persuaded by the Admnistrator’s attenpt in that case to show, by
reference to apparent discrepancies with other Sunjet

docunentation involving aircraft utilization, that the four

2 FAR section 61.59(a)(2) provides as follows:

8§ 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.
(a) No person may make or cause to be nade:
* * * * *
(2) Any fraudulent or intentionally false entry in any
| ogbook, record, or report that is required to be kept, nade, or
used to show conpliance with any requirenment for the issuance or
exerci se of the privileges of any certificate, rating, or
aut hori zati on under this part....
3The respondent has filed a reply brief opposing the appeal.
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pilots had intentionally falsified certificates of training
denonstrating their qualification to operate certain Sunjet
aircraft. The sane |aw judge heard this case, and he again found
agai nst the Admnistrator on the issue of intentional
falsification. He concluded, essentially, that the testinony of
respondent, Sunjet’s check airman, and his pilot wtnesses
vouchi ng the bona fides of their training and check rides should
be given nore weight than the suspicions of falsity allegedly
rai sed by di screpanci es between the docunents recording the
flights and corresponding aircraft |ogs and the insistence of an
FAA inspector that the checks were not perforned properly or
woul d have taken nore tine to properly conplete than the
avai lable training forns indicated they had taken. As in Fuller,
we are not convinced that we should disturb the | aw judge’s
acceptance and crediting of live testinony over the contested
opi nions of the inspector and his reliance on records of
uncertain accuracy. Hi s decision anply discusses his reasoning,
and the Adm nistrator’s brief does not establish that the | aw
judge’s findings and conclusions are arbitrary or based on
inherently incredible testinony. They are therefore entitled to
our deference, notw thstanding the Adm nistrator’s belief that
the testinony of respondent and his w tnesses shoul d be di scarded
as sel f-serving because they could not produce Sunjet or other
records to substantiate their accounts of the matters in issue.

The Adm nistrator repeats here the argunent, rejected in

Fuller, that the | aw judge enployed too strict a standard in
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wei ghi ng her docunentary evi dence agai nst the testinoni al
evi dence adduced in the respondent’s case. Qur answer to that
contention in Fuller is no | ess apposite here:
We find no nerit in the Adm nistrator’s argunent that
the I aw judge applied sonme standard higher than
preponderance of the evidence for the burden of proof in
this matter. The | aw judge’s observation, consistent with
court and Board precedent alike, that the circunstanti al
evidence of intent in a falsification case nust be “so
conpelling that no other determ nation is reasonably
possible” (1.D. at 353), speaks not to the quantum of proof
necessary for the Adm nistrator to prevail, but to the
probative quality of the evidence required to justify a
finding of actionable scienter. Were, as here, a | aw judge
credits the testinony of a respondent on the issue of intent
to falsify, it is the predom nate wei ght of that testinony
in a case of this kind that tips the evidentiary scal e anay
froma violation finding.
The | aw judge was not required, in a case where the docunentary
subm ssions were not shown to be immune to reasonabl e chall enge
on grounds of accuracy and conpl eteness, to discount live
testinony he found believable and conpelling in favor of records
he did not believe told the whole story.

Last, we do not agree that the |aw judge abused his
di scretion by granting the respondent’s notion to strike the
Adm ni strator’s anended conpl ai nt, which added al |l egati ons of
addi tional check rides the Adm nistrator believed had not
occurred. Because any anmendnent that adds to a respondent’s
evidentiary burden in an energency case could be said to be at
| east potentially prejudicial, given the exceptionally short
di scovery tine avail able before a hearing nust be held, our
regul ati ons, see Rule 55(e) of the Board’ s Rules of Practice, 49

C.F.R 821.55(e), obligate a | aw judge to ensure that good cause
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supports all such anendnments.* Wile the Adnministrator suggested
t hat because of grand jury requirenents she could not make the
addi tional records public until the court permtted their
rel ease, she did not denonstrate that the court could not have
been asked sooner than it was to issue such an order. The | aw
judge could therefore reasonably find that no show ng anounti ng
to good cause had been nade that the additional records could not
have been part of the original conplaint. The timng of that
filing was, of course, entirely within the Adm nistrator’s
control

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator's appeal is denied; and

2. The initial decision is affirnmed.

CARMODY, Acting Chai rman, and HAMMVERSCHM DT, GOGLI A, and BLACK,
Menbers of the Board, concurred in the above opinion and order.

“I'mlimted circunmstances, a |l aw judge could pernmt an
anendnent w thout a showi ng of good cause if the anmendnent
i nvol ved a m nor, non-prejudicial change, such as one to correct
the conplaint to reflect the charge the allegations actually
referenced. See Adm nistrator v. Adans, 3 NISB 3142 (1980) at
n. 3.




